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Bellsouth Telecommunications, Inc.
Legal Department
1600 Williams Street
Suite 5200

Columbia, SC 29201

patrick. turner@bellsouth. corn
August 26, 2005

Patrick W. Turner

General Counsel-South Cagoljna

803 401 2900
Fax 803 254 1731

Mr. Charles L. A. Terreni
Chief Clerk of the Commission
Public Service Commission of South Carolina
Post Office Drawer 11649
Columbia, South Carolina 29211

Re: Joint Petition for Arbitration of NewSouth Communications Corp. , NuVox
Communications, Inc. , KMC Telecom V, Inc. , KMC Telecom III LLC,
and Xspedius [Affiliates] an Interconnection Agreement with BellSouth
Telecommunications, Inc. Pursuant to Section 252(b) of the
Communications Act of 1934, as Amended
Docket No. 2005-57-C

Dear Mr. Terreni:

BellSouth Telecommunications Inc. ("BellSouth") respectfully submits this brief
response to the August 23, 2005 letter that was filed in this docket by the Joint Petitioners
("the Joint Petitioners' Letter" ).

There is no conflict of interest issue pending before the Commission.
Specifically, the issue of whether Mr. Hamilton Russell's advocacy of a client's legal and
policy positions before the Commission constitutes a conflict of interest was removed
from this docket on August 11, 2005, when Mr. Russell made it clear that he will not
voluntarily provide any testimony in this docket. At that point, the Joint Petitioners had
many options available to supplement the record in this proceeding, the most obvious of
which was to accept BellSouth's offer to stipulate into the record the testimony of the
new witness they used in the Mississippi arbitration proceeding. The Joint Petitioners
state that "NuVox's choice of [a new) witness in Mississippi was not based on the
'conflict of interest' asserted by BellSouth"' and, therefore, the Joint Petitioners must

See Joint Petitioners' Letter at 2 n. l. Mr. Russell's pre-filed testimony
was submitted in the Mississippi arbitration decision. After BellSouth filed its Motion to
Strike Mr. Russell's testimony in this docket, and the day before the Mississippi hearing,
Mississippi counsel to the Joint Petitioners filed a letter informing the Mississippi
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believe that this other witness can adequately advocate their legal and policy positions in
this arbitration proceeding. Even if that were not the case, the Joint Petitioner clearly had
other reasonable options to address the situation.

Inexplicably, the Joint Petitioners have refused to avail themselves of those
reasonable options. Instead, they have decided to try to inject the conflict issue back into
this proceeding by now claiming that an attorney has no right to decide whether to
advocate legal and policy positions on their behalf in this proceeding. Essentially, they
claim that they have the unilateral right to force an attorney to advocate such positions
even when doing so subjects that attorney to a finding that he has a conflict of interest.
This position is so startling that it warrants only the briefest of responses.

As noted above, the Joint Petitioners are wrong when they claim that the "conflict
of interest issue. . . is squarely before the Hearing Officer. " At this point, there is no
witness before the Hearing Officer. This is not a situation in which legal and policy
positions have been advocated before the Commission, are part of the record in a
proceeding, and are then asked to be withdrawn from the record by the person that
advocated those positions. To the contrary, the advocacy that Mr. Russell previously
presented has been stricken from the record in an unchallenged Order.

That unchallenged Order did not provide the Joint Petitioner's the option to ask
that the stricken testimony be reinstated. Instead, that Order gave the Joint Petitioners the

opportunity to "pre-file testimony and exhibits" which, like all other pre-filed testimony,
would be subject to objections and a hearing process. Pre-filed testimony is not4

admitted into the record unless and until the person proffering the testimony appears live

at a hearing and affirms under oath that if the same questions were asked during the
hearing the answers provided would be the same. That clearly will not happen in this

case, because Mr. Russell, the witness the "Joint Petitioners chose again,
" has asked the

Commission to withdraw his testimony that the Joint Petitioners pre-filed in response to
the Order. He further stated that he will not voluntarily testify on behalf of the Joint
Petitioners.

Commission that "[i]n addition to sponsoring his own pre-filed testimony, Mr. Willis
will adopt the pre-filed testimony of Mr. Hamilton Russell. . . ." See Attachment A.

See Joint Petitioners' Letter at p. 3 ("With due respect to Mr. Russell, he

h
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(emphasis added).
See Joint Petitioners' Letter at p. 3.
See Order Granting Motion to Strike Testimony at 5.
See Joint Petitioners' Letter at 2.
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There may be circumstances under which the Joint Petitioners might arguably
have a legal right to force a particular attorney to involuntarily advocate legal and policy
positions on their behalf in a Commission proceeding (although BellSouth cannot
envision any such circumstances). Even if there were, however, it cannot be reasonably
argued that the Joint Petitioners have such a right when advocating such positions would
be (or even arguably would be) a conflict of interest between the attorney and another
party. BellSouth, therefore, respectfully submits that the Commission should accept Mr.
Russell's withdrawal of his pre-fliled testimony and, accordingly, rule that BellSouth's
Objection to that pre-filed testimony is moot.

Finally, the Joint Petitioners have been given ample opportunity to pre-file
testimony of a witness who is willing to appear before the Commission at a hearing and
who has no conflict of interest. They have repeatedly refused to avail themselves any of
these opportunities. Throughout the course of this nine-state arbitration proceeding, the
Joint Petitioners have periodically chosen to have certain witnesses adopt the testimony
of other witnesses. The Joint Petitioners' refusal to do so in this instance, despite an
unchallenged Order striking Mr. Russell's testimony, should not be rewarded or
condoned. BellSouth, therefore, respectfully requests that the Commission close these
proceedings and order the parties to submit post-hearing briefs on the basis of the record
that now exists as a result of the Order Granting Motion to Strike Testimony.

This approach is both appropriate and warranted. If, however, the Commission
would prefer to consider an alternative approach to finalizing the record of this

proceeding, BellSouth respectfully suggests that the Commission order the parties to file
the testimony the Joint Petitioners' new witness presented in the Mississippi arbitration

hearing (including the testimony presented during cross-examination). This approach
would place into the record the testimony that the Joint Petitioners have chosen to present

If the Commission does not accept Mr Russell's withdrawal of his pre-
filed testimony, BellSouth agrees that the conflict issue is squarely before the
Commission and that the issue likely will continue to be litigated long after the
Commission enters its ruling on the issue. If that is the case, BellSouth respectfully
requests that the Commission find that a conflict exists for all of the reasons BellSouth
previously has submitted in this docket. BellSouth's submissions in this docket clearly
show that whether an attorney advocates legal and policy positions from the witness

stand or from counsel"s table, that attorney is representing a party, and the conflict of
interest prohibitions apply equally in either case. The Joint Petitioners' unfortunate

decision to characterize BellSouth's position on the issue with terms such as "false
assertion, " "false premise,

" and "false pretense" neither hides nor alters that fact that the

overwhelming weight of authority supports BellSouth position that a conflict would, in

fact, exist if the Joint Petitioners were allowed to force Mr. Russell to do what he has said
he will not do voluntarily.
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to another state Commission on the issues that are now before this Commission. The
Joint Petitioners hardly can be heard to complain about such a decision when they
acknowledge that their decision to use the new witness in Mississippi was made entirely
of their own volition and was "not based on the 'conflict of interest' asserted by
BellSouth. " This approach also would eliminate the need for any further evidentiary
proceedings in this docket and would allow the Commission to receive briefs and rule on
the merits of the arbitration issues.

Sincerely,

PWTlnml
Enclosure
cc: All Parties of Record
DMS ¹ 598941

Patrick W. Turner
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The undersigned, Nyla M. Laney, hereby certifies that she is employed by the

Legal Department for BellSouth Telecommunications, Inc. ("BellSouth") and that she has

caused a Letter to Charles L.A. Terreni dated August 26, 2005 in Docket No. 2005-57-C

to be served upon the following this August 26, 2005:

Florence P. Belser, Esquire
General Counsel
Office of Regulatory Staff
Post Office Box 11263
Columbia, South Carolina 29211
(U. S.Mail and Electronic Mail)

P
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Wendy B. Cartledge, Esquire
Staff Attorney
Office of Regulatory Staff
Post Office Box 11263
Columbia, South Carolina 29211
(U. S. Mail and Electronic Mail)

F. David Butler, Esquire
Senior Counsel
S. C. Public Service Commission
Post Office Box 11649
Columbia, South Carolina 29211
(PSC Staff)
(U. S.Mail and Electronic Mail)

Jocelyn G. Boyd, Esquire
Staff Attorney
S. C. Public Service Commission
Post Office Box 11649
Columbia, South Carolina 29211
(PSC Staff)
(U. S.Mail and Electronic Mail)
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GeneralCounsel
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PostOfficeBox 11263
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Staff Attorney

Office of Regulatory Staff
Post Office Box 11263
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F. David Butler, Esquire
Senior Counsel

S. C. Public Service Commission

Post Office Box 11649

Columbia, South Carolina 29211

(PSC Staff)

(U. S. Mail and Electronic Mail)

Jocelyn G. Boyd, Esquire

Staff Attorney

S. C. Public Service Commission

Post Office Box 11649

Columbia, South Carolina 29211
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(U. S. Mail and Electronic Mail)

,_ i _

t

7

_,, ,fi



Joseph Melchers
Chief Counsel
S.C. Public Service Commission
Post Office Box 11649
Columbia, South Carolina 29211
(PSC Staff)
(U.S.Mail and Electronic Mail)

John J. Pringle, Esquire
Ellis Lawhorne A Sims, P.A.
Post Office Box 2285
Columbia, South Carolina 29202
(NewSouth, NuVox, KMC, Xspedius)
(U. S.Mail and Electronic Mail)

John J. Heitmann

Stephanie Joyce
Garrett R. Hargrave
KELLEY DRYE 4 WARREN LLP
1200 Nineteenth Street, N.W. , Suite 500
Washington, D.C. 20036
(U. S.Mail and Electronic Mail)

Bo Russell
Regional Vice President —Regulatory
and Legal Affairs SE
2 North Main Street
Greenville, South Carolina 29601
(NuVox/NewSouth)
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Marva Brown Johnson
Senior Regulatory Policy Advisor
1755 North Brown Road
Lawrenceville, Georgia 30043
(KMC)
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Senior Vice President —Regulatory Affairs
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Laurel, Maryland 20707
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